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Challenges for Biodiversity Conservation and Protection in Mozambique: the new Law of Conservation

Resolution No. 63/2009 of 2 No-
vember, approved the Conser-
vation Policy and Implementation
Strategy (the "Policy"). As the Policy
indicates, along with opportunities
for economic development, new
threats to  biodiversity  have
emerged. The policy notes a num-
ber of critical factors which need to
be addressed in order to achieve
the required levels of biodiversity
conservation and protection in the
country. These include stopping
uncontrolled exploitation of biodiver-
sity outside of conservation areas
("CAs"); managing the expansion of
large scale projects and infrastruc-
ture that impact on protected areas;
the dispersed nature of regulations
and institutions responsible for CAs;
lack of sectorial coordination among
the various bodies engaging in natural resource conservation;
inadequate classification of, and funding mechanisms for, CAs;
the need to effectively protect biodiversity while ensuring articu-
lation between different stakeholders including local communi-
ties.

Two important steps have been taken in implementing Policy
recommendations, namely: (i) creation of the National Admin-
istration for Conservation Areas ("ANAC"), through Decree No.
11/2011, of 25 May. ANAC is a body which falls under the Min-
istry of Tourism ("MITUR"), and is responsible for, among other
things, coordinating the activities of the various bodies within
CAs, as well as managing national parks and reserves, official
hunting areas, game farms and other CAs created by law, and
ensuring conservation of biodiversity and associated assets
which fall within the national system of conservation areas; and
(i) approval of Law 16/2014, of 20 June, the Law Concerning
the Establishment of the Basic Principles and Guidelines on the
Protection, Conservation, Restoration and Sustainable Use of
Biological Diversity in Conservation Areas and the Integrated
Management of the Environment for Sustainable Development
(the "Conservation Law"), which has been in force since 20"
June this year. This Law aims to reclassify the CAs and create
a basis for the protection and conservation of biodiversity as
well as for its sustainable use. The Conservation Law partially
repeals some provisions of the Forestry and Wildlife Law and
Environment Law, and (tacitly) revokes certain other legal pro-
visions which are inconsistent with it.

This article aims to support the dissemination of the Conserva-
tion Law and draw attention to its objectives.

With the approval of the Conservation Law, certain concepts
related to CAs in earlier legislation are given a new classifica-
tion and categorization, which should imply harmonized usage
and adjustment of legislation which is inconsistent with the new
Law.

Thus "protection zones" as defined as “demarcated areas of
land which are representative of the national natural heritage
and are designated for conservation of biological diversity and
fragile ecosystems or animal or plant species". These, in turn,
are divided into total conservation areas and sustainable use
conservation areas.

Total conservation areas are therefore "areas within the public
domain, designed to preserve ecosystems and species without
the intervention of resource extraction, and permitting only indi-
rect use of natural resources, within the exceptions provided for
in this Law”. And sustainable use conservation areas are
"areas within the public and private domains, intended for con-
servation, subject to integrated management with permission
levels for the extraction of resources which respect sustainable
limits according to management plans”.

Total conservation areas include integrated nature reserves,
national parks and cultural and natural monuments, and sus-
tainable use conservation areas include special reserves, envi-
ronmental protection areas, official hunting areas, community
conservation areas, sanctuaries, game farms and municipal
ecological parks.
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In addition to CAs mentioned above, the Conservation Law
also refers to the existence of transfrontier CAs, defining how
these are created, namely by agreement or treaty signed and
ratified by the relevant institutions of States parties to the
agreement or treaty.
The Conservation Law determines that MITUR is responsible
for policy implementation, including participative management
with the participation of the private sector and local communi-
ties. This Law also states that mechanisms are to be created to
compensate for conservation efforts. Note that the Policy high-
lights the need for partnerships with the private sector as a way
to not only ensure more participatory management, but also as
way to ensure that management and operation of CAs can
become financially sustainable. Nevertheless, we believe that
although the Conservation Law has upheld this principle, it has
not gone far enough in defining ways to attract investors to
CAs, a challenge that must be addressed by ANAC, and which
will most certainly require complementary supporting regulation
in some matters.
One widely discussed issue in relation to CAs in the country is
how to deal with the people who live within them. In response
the Law has adopted the principle of retaining the population,
as long as this is not inconsistent with, or does not jeopardize
the objectives of, the area. Where the presence of a population
is incompatible with the legal status of the CA or is an impedi-
ment to its management, the State must resettle the population,
which implies the payment of fair compensation. The Law does
not provide the criteria that will be used for that purpose. How-
ever, the Spatial Planning Law, No. 19/2007, of 18 July, and its
regulation, provide rules to be followed in cases of expropria-
tion due to necessity, utility or public interest.
In order that maintaining populations within them does not
cause risk to the CAs in question, the Law encourages partici-
pative management involving members of local communities,
which should be encouraged to follow good practices devel-
oped, and oriented to change incorrect practices, or ones which
create risks for the CA. In this respect, it is important to remem-
ber that other policies and strategies are also relevant, such as
the guidelines for the management of human-animal conflict.
The Conservation Law includes a number of other interesting
provisions which cannot be detailed in full in this article. How-
ever, it should be noted that for the Law to be effectively imple-
mented various actions are required of the relevant public au-
thorities, including: adoption of additional legislation, such as
the creation of the Management Boards for CAs; establishing
the mechanisms for compensating conservation efforts by pub-
lic and private entities that are using natural resources in the
CAs and buffer zones; defining responsibilities and counter-
parts for state bodies, local government and community author-
ities in relation to sustainable use conservation areas; reas-
sessment of protected species; the definition of bodies respon-
sible for receiving information from citizen whistleblowers re-
porting environmental damage; assessment of the potential of
each CA to enable definition of actions appropriate for each;
assessment of infrastructure to attract investors and tourists;
harmonization of fees; improved harmonization of land and
marine CAs; and an improved strategy for transfrontier CAs. It
will also be necessary to train qualified staff in the field of biodi-
versity conservation and develop studies and knowledge
around biodiversity, in order to assess how and what to pre-
serve and conserve.
It is also important to note that under the Conservation Law, the
Council of Ministers must approve regulation of the Law within
180 days from its publication, i.e. by December this year.
From the foregoing we note that important steps have been
taken to develop concrete action for the protection and conser-
vation of biodiversity in this country. Nevertheless, we also note
that a lot of work and investment is required in this area so that
the instruments created can be implemented effectively and so
that it becomes possible to see the practical effects of these
efforts. It would be a great loss to the public interest if such
efforts were not followed through, so we hope that this article
has contributed in some way to drawing attention to the need
for to follow up with the measures required to ensure the pro-
tection and conservation of biodiversity in our country. Fe
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Lack of minimum number of quotaholders in limited liability quota companies

E ntrepreneurs generally
use the format of commer-
cial companies to carry out
their economic activities, es-
pecially when these activities
involve investments of various
\ types, and require a structure
L that allows clear organization
and expatriation of the invest-
ments made.

The Mozambican Commercial
Code approved by Decree-
Law 2/2005, of 27 December,

with amendments made
Ermelinda Gisela Manhica | through Decree-Law 2/2009 of
s 24 April (the "CCom"), estab-

emanhica@salcaldeira.com | lishes five types of commercial

companies, namely: general
partnerships, capital and industrial companies, limited
partnerships, limited liability quota companies, and
limited liability share companies.

This article discusses the requirements around num-
bers of quotaholders in a company, with particular
reference to limited liability quota companies ("SPQ"),
and practical issues that have arisen due to what ap-
pears to be a gap in the CCom.

Article 91 of the CCom provides that "the minimum
number of quotaholders in a commercial company is
two, unless the law requires a higher number or al-
lows that a company be incorporated by a single
quotaholder." The law allows a company to be incor-
porated by a single quotaholders in the case of a sole
proprietorship (unipessoal) SPQ, a type of company
which, according to Article 328 of the CCom, can only
be incorporated by a natural person (Article 332 of the
CCom also allows for the existence of a single share-
holder in a limited liability share company, specifically
where the State, either directly, or through public or
state-owned companies, or other similar bodies par-
ticipates as a shareholder).

Most companies are established for an indefinite du-
ration, and during its lifetime an SPQ may undergo
share capital restructuring, for example, resulting in
the transfer of quotas between the quotaholders
themselves or between them and third parties. Under
this restructuring, the SPQ may also undergo amorti-
zation of quotas, or dilution of shareholdings, among
other situations which may arise in accordance with
the legal and / or statutory provisions of the company
concerned. It may also be the case that, in the re-
structuring process, the SPQ ends up with only one
quotaholder and that said quotaholder is a legal per-
son. As mentioned above, this is, in principle, contrary
to the CCom, because of the collective nature of the
sole quotaholder, and the minimum number of
quotaholders required by CCom.

However, Article 328, paragraph 2 of the CCom pro-
vides that the provisions of Chapter V, which provide
for a sole proprietorship SPQ, apply to SPQs which
later become sole proprietorship where "ninety days
have elapsed without the company having been re-
constituted with more than one quotaholder".

This provision could be interpreted as allowing an

SPQ to have a single quotaholder, which is a legal
person, for a period of ninety days and, after that peri-
od, unless the minimum number of quotaholders is
reestablished, allowing the SPQ to become a sole
proprietorship.

This interpretation raises doubts because the CCom
provides that sole proprietorship SPQs can only be
incorporated by natural persons.

When this situation arises, the company concerned is
advised to add another quotaholder, to ensure that it
has the minimum legal number required. If it does not
do this it finds itself in an irregular situation. The rele-
vant authorities understand such irregularity as lead-
ing to the dissolution of the company. However, how
this would happen in practice and whether or not it
would occur automatically is unclear, since the CCom
establishes specific procedures to be followed as re-
gards the dissolution of a commercial company.
Moreover, we note that in its Article 229, the CCom
does not list the lack of a minimum number of share-
holders, as one of the causes of dissolution of a com-
pany and therefore this is a gap in the law.

It is worth noting that Article 120 of the previous Com-
mercial Code, approved by the Charter Act of June
28, 1888 and applied in Mozambique by Decree 20,
of February, 1894, provided that in the case of limited
liability share companies, where these failed to have
the minimum of 10 shareholders for more than 6
months, the company would be dissolved. The cur-
rent CCom does not contain a similar provision.

A comparative study of Portuguese law finds that Arti-
cle 142, paragraph 1 of the Commercial Companies
Code approved by Decree-Law No. 262/86 of 2 Sep-
tember, as amended by Decree-Law 76-A / 29 March
2006, states: "Administrative dissolution of a company
can be applied for on the grounds provided by law or
by contract when: a) the number of shareholders is
less than the minimum required by law for a period
exceeding one year, unless one of the shareholders
is a public legal person or equivalent".

The administrative dissolution process in Portuguese
law, as mentioned above, is regulated by the proper
regulation and occurs subject to submission of an
application by the relevant party at the relevant regis-
tration service. So in this case while there is clearly a
severe penalty, it should be noted that dissolution is
not automatic but is instead a process in which the
company is given a deadline by which to rectify its
position.

This would be an example to follow in our legislation
to remedy the gap discussed above and avoid inter-
pretations being made without legal basis, as well as
to ensure greater legal certainty and contribute to the
improved functioning and organization of SPQs.
Based on the foregoing, we recommend that compa-
nies take into account the legally required minimum
number of shareholders for each type of company
and ensure that, where a subsequent amendment to
the company structure affects this minimum, the situ-
ation is rectified as soon as possible to avoid the ap-
plication of administrative measures which may have
negative impacts on the company and its invest-

ments.
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Additional Contributions as a Capitalization Mechanism for Companies

hareholders in the various

types of commercial com-
panies regulated by the Com-
mercial Code can contribute to
the constitution and mainte-
nance of capital, at the time of,
and subsequent to, the com-
pany’s formation.
Over and above the constitu-
tion of the initial social capital,
commercial companies need
capitalization, both because of
expansion and growth, and
because of risk, such as for
example, the possibility of los-
ing more than half of their
share capital value and thus

Vanessa Manuela Chiponde
Jurist

violating Article 119 of the
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Commercial Code (which re-
fers to one possible cause of dissolution of a compa-
ny being that its net worth falls below less than half of
its social capital value).

Capitalization is the appropriate method for share-
holders to 'inject' resources that the company may
need subsequent to its formation. There are several
ways to capitalize and build up the equity of a compa-
ny, including, among others, loans, supplementary
payments, additional contributions, and issuance of
bonds. The mechanism selected depends on each
individual case, the current situation of the company
in question, and its financial history.

In this article we will discuss additional contributions,
which are covered in Article 310 of the Commercial
Code

Additional contributions, which are specifically allowed
for Limited Liability Quota Companies (“Limitada
Companies”), are a form of contribution to the mainte-
nance of capital. They are ancillary to that contributed
to the social capital, the constitution of the social capi-
tal being the principal obligation of the shareholders.

It is our understanding that the legal requirement that
additional contributions are only for Limitada Compa-
nies, does not prevent them from being used by other
types of companies. Thus, other types of companies
may include additional contributions in their articles of
association or make a shareholders resolution to use
this mechanism.

The requirement to make additional contributions aris-
es directly from the articles of association, i.e. there is
no obligation to make additional contributions unless
the articles of association expressly require it.

The law further provides that the articles of associa-
tion must establish the essential elements of addition-
al contributions and whether the contributions are in-
terest-bearing or not. Although the law is unclear
about the essential elements to be established, doc-
trine indicates that these elements comprise: the legal
fact that gives rise to the obligation, the subjects
(active and passive) and the object. These three ele-
ments must be described in such a way that the obli-
gations of the shareholders and the rights of company
are clearly established in the articles of association.
The articles of association must also specify whether
additional contributions correspond to a typical con-
tract, in which case the relevant regulation for that
type of contract applies (paragraph 1 of Article 310).
Additional contributions may be pecuniary or non-

pecuniary. If they are non-pecuniary, the rights of the
company are nontransferable (paragraph 2 of Article
310).

Thus, additional contributions may comprise (i) mon-
ey, or (ii) provision of a specific benefit to the compa-
ny (e.g. a vehicle or an office).

The failure to make additional contributions has no
established legal sanction. The law states that unless
otherwise provided, such failure shall not affect the
status of the shareholder in the company (paragraph
2 of Article 310). Based on our analysis of that article,
we understand that if the shareholders so agree,
nothing shall prevent the articles of association indi-
cating that such failure constitutes grounds for exclu-
sion or amortization of shares.

When dealing with interest-bearing additional contri-
butions, the repayment or refund is not subject to the
principle of inviolability of capital and can be carried
out regardless of whether or not profits were generat-
ed (paragraph 3 of Article 310 of the Commercial
Code).

Additional contributions lapse with the dissolution of
the company. From an accounting perspective only
non-interest-bearing additional contribution (i.e. those
which are not refundable or on which interest or other
forms of remuneration are not payable) can be inte-
grated into the company's funds.

It is also worth highlighting some differences between
additional contributions and supplementary payments,
and loans. Therefore, we will briefly discuss the main
characteristics of supplementary payments and loans.
Supplementary payments are provided for in Article
311 and subsequent articles in the Commercial Code.
Supplementary payments can be demanded if the
articles of association allow for it, and the correspond-
ing maximum overall amount thereof must be estab-
lished in said articles. These provisions (i) must al-
ways be paid in money, (ii) do not bear interest, (iii)
are not part of the social capital of the company and
do not confer the right to participate in profits, and (iv)
must be provided in proportion to the percentage held
by shareholders in the share capital.

Unlike additional contributions, supplementary pay-
ments can only be returned to shareholders as long
as the net worth of the company does not become
less than the sum of the social capital and reserves,
which also constitutes a guarantee to creditors
(paragraph 1 of Article 313).

Additional contributions should also not be confused
with shareholder loans, since loans constitute part of
the liabilities of the company, and are not part of its
own funds. Note that loans are repaid depending on
what is agreed in the articles of association or loan
agreement.

Conclusion:

From the foregoing we can see that additional contri-
butions are one possible way of capitalizing a compa-
ny, and the legal regime which governs them tends to
be more flexible than that for supplementary pay-
ments or loans. Additional contributions are useful in
resolving a company’s solvency issues or when the
company is undergoing a period of expansion or risk.

Because of their flexibility, additional contributions are
increasingly preferred as a mechanism for capitalizing

companies. r‘—
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